
VILLAGE OF GERMANTOWN 

  N112 W17001 MEQUON ROAD 

GERMANTOWN, WI   

 

 

                MEETING:         BOARD OF ZONING APPEALS 
 

     DATE AND TIME:         WEDNESDAY, FEBRUARY 8, 2023   5:30 p.m.  
 

            LOCATION:            Germantown Village Hall Board Room 

                                                     N112 W17001 Mequon Road 

 

NOTICE: Due to technology issues, this meeting will not be broadcast on Channel 25, Spectrum Cable, Webex or 

live streamed on youtube. It is unknown at the time of posting whether a video recording of the meeting will be 

available on the Village YouTube Channel. 

 

 

I. CALL TO ORDER:  This meeting has been given public notice in accordance with Section 19.83 

and 19.84, Wis. Stats, in such form that will apprise the general public and news media of subject matter 

that is intended for consideration and action. 
 

II. ROLL CALL:    
 
III. APPROVAL OF MINUTES:  November 9, 2022 

 

IV. PUBLIC HEARING, DELIBERATION AND ACTION:   

A. THE PURPOSE of said hearing will be to hear any and all parties, their attorneys or agents, 

for or against a VARIANCE APPEAL filed by Rebecca Kirst, Allan Builders, LLC, 

Agent for Maxwell and Dawn Rivera, property owners, who is requesting a variance from 

the Village’s Zoning Code (Section 17) to reduce the front/street yard building setback 

from 112’ to 58.3’ for the property located at W129N11638 Hazel Heights (Lot 5 of the 

Harvest Hills Subdivision). 
 

V.           NEXT MEETING DATE AND TIME IF NEEDED:   

                Second Wednesday of the month at 5:30 p.m. 
 

VI.     ADJOURNMENT 
 

UPON REASONABLE NOTICE, efforts will be made to accommodate the needs of disabled individuals through 

appropriate aids and services. For additional information or to request this service please contact the Village Clerk at 

(262)250-4740 at least 2 days prior to the meeting. 

 

Notice is given that a majority of the Village Board may attend this meeting to gather information about an agenda item 

over which they have decision making responsibility. This may constitute a meeting of the Village Board per State ex rel. 

Badke v. Greendale Village Board, even though the Village Board will not take formal action at this meeting. 



VILLAGE OF GERMANTOWN 
  N112 W17001 MEQUON ROAD 

BOAD OF ZONING OF APPEALS 
GERMANTOWN, WI 
NOVEMBER 9, 2022  

 
 

CALL TO ORDER:  This meeting was called to order at 5:31 p.m. by Chairman White. 
 

ROLL CALL:  Chairman White, Members Hansen, Knop, Edwards. Excused, Huber and Yau.  
Planning/Zoning Administrator Retzlaff, and Clerk / Treasurer Braunschweig. 

 
APPROVAL OF MINUTES:  September 14, 2022 
Motion  (Knop/Edwards) to approve the September 14, 2022 Minutes.  
Motion Carried unanimously. 
 
PUBLIC HEARING   
Chairman White read the public hearing notice.  THE PURPOSE of said hearing will be to hear any 
and all parties, their attorneys or agents, for or against a VARIANCE APPEAL filed by Rebecca 
Kirst, Allan Builders, LLC, Agent for Maxwell and Dawn Rivera, property owners, who is requesting 
a variance from the Village’s Zoning Code (Section 17) to reduce the front/street yard building 
setback from 112’ to 58.3’ for the property located at W129N11638 Hazel Heights (Lot 5 of the 
Harvest Hills Subdivision). 
 
Chair White read an email from Mr. and Mrs. Nash.  The email was dated Friday, November 4th.  The 
email requested additional time for the variance.  Notice was published according to code and as a 
result we need to proceed unless both parties if they are willing to agree to post pone the notice.   
 
Dave Worpagel of Victory Homes represents Kirst and would like to proceed. 
 
Chairman White described the meeting order and that normally the Village’s information is given first 
then the review of the Variance is given then the applicant may give sworn information. 
 
Chairman White swore in Planning/Zoning Administrator Retzlaff. 
 
Retzlaff gave history and background information of the variance appeal.  He explained that the 
request is to to reduce the front/street yard building setback from 112’ to 58.3’ for the property located 
at W129N11638 Hazel Heights (Lot 5 of the Harvest Hills Subdivision). 
 
The property is in the Harvest Hills subdivision.  The Property Location map was shown.  Aerial’s of 
the property were shown.  The prescribed set back of 112 feet was illustrated.  Two other properties 
had requested a variance as well.  The requested setback variance illustration was shown with 
comparison to the prescribed set back.  The topography of the lot was illustrated.  The mound location 
was shown with a building envelope to the right or southeast of mound location.  Photographs from 
the cul de sac were shown in relation to the Nelson, Nash, and Revera properties.  A graphic from Elm 
Lane was also shown.  The Nash property was shown, and the Nelson property were shown.  A 
graphic 40 foot into the lot was shown.  An Elm Lane graphic was shown.  The set back for the Nash 
property is 47 feet and Lot 4 set back is 98 feet.     
 
Chairman White swore in Dave Vorpagel of Victory Companies N118 W2574 Bunson Drive, 
Germantown.   
 
A document labeled exhibit prepared by Allen Builders of CE3 GEO Madex was distributed to the 
board and gallery.  CE3s is who they use for their lot set up.  When the builder approaches a build, site 
plans for water / septic is needed.  



BOARD OF ZONING APPREAL  
November 9, 2022 
 

Illustrate the proximity of the mound and grade lines as they relate the to the proposed house and work 
with the house and partial exposure in the back.  The size and shape of mound system was staked.   
Alternatively, if the mound was in the front and home in the back as depicted by the developer, this 
would like to go another direction and the location of the mound and existing grades.  The front set 
back needs to meet the front of the property and set up for positive drainage around the house.  As 
builts are normally not shown by a septic contractor.   
 
The proposed septic mound system may not be shown correct in the illustrations.  The drawing of the 
configuration shows more of a curved mound system. The drawing of the septic does not have a 
bearing on the variance. 
 
The septic mound may not be exactly where it is shown; however, does not have bearing on the 
variance.   
 
The position of the house was in line with neighbor properties. The surveyors were taking 150 foot 
width from each of the lot lines.   
 
The grade is less extreme in the front than in the back.   
 
Is there any detriment to having the mound system at a higher elevation than the house?     
 
The variance will or will not be contrary to the public interest and in accordance with the spirit of the 
zoning code. 
There are exceptional extraordinary or unusual conditions or circumstances that apply specifically to 
this parcel, use, structure, or intended use that do not apply.  The soil appeared to be moved prior to 
the septic going in.  The driveway could be hugging the septic if installed.   
The current approved mound location would depend on pumping.   
 
The drawing shows the house in the house envelope.  Appears that the house is 100 -110 from the set 
back.  The intent was to show the impossibility.  The grading needs to take place.   
 
Is there code for the separation.  The code or grade would not want to exceed a certain grade.  
 
Why couldn’t the mound system go more to the corner of the lot.  There is water standing in that area 
and deemed not for the mound system.   
 
The Nelson property shows their mound system.  
 
Chair White gave Mr. and Mrs. Rivera opportunity to speak. 
 
Chair White opened the public hearing at 6:20 p.m. 
 
Chair White Swore in both Doug and Amy Nash of W129N1169 Hazel Heights, Germantown. 
 
The cul-de-sac shows that the houses are staggered with different setbacks.  Their house is north of the 
subject property.   
 
Chair White swore in Michael Nelson W129N1165 Hazel heights. He will be south of the proposed 
home.  
 
Room to move both the home and septic back. 



BOARD OF ZONING APPREAL  
November 9, 2022 
 

 
There are different types of mound systems.  They can be more expense.   
There is a low lying area. 
 
The proposed septic is South and East.   
 
Chair White offered Mr. and Mrs. Rivera a chance to speak. 
 
The variance was pursued and would like to see some type of compromise.  Would like to build 
like everyone else did.   
 
Director Retzlaff went back to the building envelope and set back-ups.  The pie shaped lot, 
shows the developers responsibility that each can support an on site septic system with the idea 
that the ultimate location, size by the builder and owner.  The final plat shows building envelope 
that the house can go anywhere in that envelope.  Wherever the box is the home can go 
anywhere.  Pie shaped lots come into play.   
 
The hearing was closed at 6:43 pm. 
 
The Zoning Board of Appeals deliberated. 
 
Will the variance be contrary to the public interest and in accordance with the spirit of the 
zoning code? 
 
RS3 houses have to be 45 feet from the road.  The pie shaped lot does not change that. 
This request would be more than 45 feet from the road.  The intent is too make sure that the 
houses are not closer than 45 feet from the road.  There was consensus from the Board that the 
request is in accordance with the spirit of the zoning code.   
There are still side setbacks.  
Property owners are working with the code and neighbors interests in mind.  
Conditions were discussed.   
 
Are there exceptional extraordinary or unusual conditions or circumstances that apply 
specifically to this lot or parcel that do not apply to other. 
Could the house be built a different way or with a different septic system that would meet the 
set-backs?  It would not suitable to have mound system in the back corner.  Look at the 
elevation, indicates that there are exceptional circumstances as with the pie shaped lot.   
 
Is the variance necessary for the preservation and enjoyment of substantial property rights 
possessed by other properties in the same district. 
 
The grading is unusual.  Could be looking out at a hill.  Could be on the side.  
They would be able to build a house at the bottom of the slope.   
Are they able to build the house?  Not complete impossibility to build; but would loose out on a 
substantial property right.  The hill makes a difference.  Discussion ensued of a mini-mound 
system; however,  there are drawbacks.  The variance is not necessary because there might be 
other options.  The word necessary is key.   
 
Are there other options?   
Have other options been looked at such as a mini mound system.  If the mound system is set to 
the back, not the only way.   
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The variance is not necessary because lacking information. 
  
The variance will not create substantial detriment to the adjacent property and will be contrary 
to the public safety or interest. Is not contrary to public safety;  not a substantial detriment.  
How houses lay out are fortuitus.  Does not create a drainage issues.     
 
A literal enforcement of terms of zoning code would not result impractical difficulty or 
unnecessary hardship. The literal enforcement would create a hardship.  If there is a power 
outage and would have to pump out.   
 
Could adjourn and Vorlbag to bring in a septic guy with options and evidence.  
If do not grant then propose B or C.  they might be back in front of use 
 
Discussion ensued that the Board does not have sufficient record to make a motion. 
 
If other options are reviewed and do not like but it works.   
Hardships are not grounds for variance.  This is a self-imposed hardship.  If the only reason is 
due to costs.    
 
Motion (White/Hansen) Defer decision on this variance and set this matter for further hearing 
at which time the applicant will need to present evidence of other potential options, locations or 
systems. Need sufficient evidence.  Rather than denying outright, come back with more analysis, 
or expert.  If there are no other options, locations, systems will deliberate again.   
Motion carried.  Hansen, Knop, White aye.  Edwards voted no. 
 
Chair White instructed the applicant on the powers of the Village ordinances and Wisconsin 
state law.  Not sufficient evidence to say that the variance is necessary and not enough evidence 
with the literal enforcement of the code; unclear of other options or systems are viable.   Rather 
than denying the variance outright, giving an opportunity to come back with a septic contractor 
or more analysis of other locations and more about another system.   The item is left that the 
applicant will contact the Village Hall when prepared for an additional meeting.   
 
NEXT MEETING DATE AND TIME IF NEEDED:   

 Second Wednesdays of the month at 5:30 p.m. 
 

ADJOURNMENT  
Motion (Huber/White) to adjourn at 7:10 p.m. 
Motion Carried unanimously. 
 
 



 
 

NOTICE OF PUBLIC HEARING 
 

VILLAGE OF GERMANTOWN 
 
 
NOTICE IS HEREBY GIVEN that a Public Hearing will be held before the Board of 
Zoning Appeals, Village of Germantown, WI: 
 

Germantown Village Hall Board Room 
N112 W17001 Mequon Road 

Germantown WI  53022 
 

Date and Time:  WEDNESDAY, February 8, 2023 - 5:30 P.M. 
 

THE PURPOSE of said hearing will be to hear any and all parties, their attorneys or 
agents, for or against a VARIANCE APPEAL filed by Rebecca Kirst, Allan Builders, 
LLC, Agent for Maxwell and Dawn Rivera, property owners, who is requesting a 
variance from the Village’s Zoning Code (Section 17) to reduce the front/street yard 
building setback from 112’ to 58.3’ for the property located at W129N11638 Hazel 
Heights (Lot 5 of the Harvest Hills Subdivision).  
 
A copy of the application and supporting documents are on file in the Clerk's office and 
available for public inspection during the hours of 8:00 a.m. and 4:00 p.m. Monday 
through Friday and can be viewed on the Village website under Legal Notices at 
 
https://www.germantownwi.gov/ 
 
Citizens wishing to submit any public comments may do so by sending them by email 
to: comments@germantownwi.gov no later than 4:00 pm on the meeting date listed 
above. 
 
Dated this 11th day of January 2023. 
 
Village Clerk 
 
Published: January 18th and 25th. 



 

 

 

 

 

 
TO: Board of Zoning Appeals (BOZA) Members 
 
FROM: Jeff Retzlaff, Zoning Administrator 
 
DATE: November 9, 2022 
 
RE: Variance Appeal; W129 N11638 Hazel Heights (Lot 5 of Harvest Hills Subdivision)  
 Max & Dawn Rivera, Owner 
 Rebecca Kirst, Allan Builders LLC, Applicant 
   
Background 
In September 2022, Inspection Services of the Community Development Department advised the 
applicant that a variance would be required to reduce the front/street yard setback for building 
closer to the street on Lot 5 than required on the subdivision plat for Harvest Hills.  
 
Appeal/Request 
The applicant is seeking a variance to reduce the front/street building setback from 112 to 58 feet. 
As explained in the supporting documents, the Applicant indicates that the pre-approved location 
for the on-site sanitary sewer system on Lot 5, positioned between the building envelop and the 
street, doesn’t allow for a driveway and creates a drastic slope that would direct run-off toward the 
house. 
 
Staff Comments 
The final plat of the Harvest Hills subdivision shows a 112’ setback from the front property line for 
Lot 5 because the lot is located at the end of the cul-de-sac and is “pie-shaped”. Pie-shaped lots in 
the Rs-3 Zoning District often have deeper front/street yard setback requirements because the 
setback line is set at a point where the lot width is at least 150 feet wide/across (vs. the “standard” 
street/front yard setback of 45 feet). In the case of Lot 5. The amount of street frontage is only 60 
feet. Therefore, the point at which the minimum width reaches 150 feet across is 112 feet into the 
lot. Other lots along the same cul-de-sac also have deeper-than-minimum setbacks, including Lot 
4 (98’ setback), Lot 3 (68’ setback), and Lot 7 (118’ setback). 
 
NOTE: The variance application includes a request to change the yard grade elevations for the 
building envelop from 915.5/910.5 feet to 923.5/915.5 feet. This request assumes the setback 
variance will be granted and the building envelop moved forward on the lot. Yard grade 
adjustments are NOT items that the Board of Zoning Appeals has jurisdiction (because it’s not a 
Zoning Code regulation). If the setback variance is granted, any yard grade adjustment 
needed/proposed would be reviewed/approved by the Village Engineer. 
 

Planning Department 
Jeffrey W. Retzlaff, AICP  
Village Planner & Zoning Administrator 
N112 W17001 Mequon Road   P.O. Box 337 
Germantown, WI 53022-0337 
Telephone: (262) 250-4735 Website: www.village.germantown.wi.us 
E-mail:  jretzlaff@village.germantown.wi.us 

 

M E M O R A N D U M 
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Exhibit 1B   85'x34' Mound
	      w/ house at 112' 
	      setback
FYG 922.0'
RYG 917.0'
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Notes:
-At 112' setback, 922.0' is the minimum height needed
 to direct water coming down from the NW around the 
 front of the house, and around the North end of the mound.
-922.0' FYG puts the exposure grade at 917.0'. Due to the
 size of this house, the location of where that grade is is near
 the bottom of the mound. This is the "downslope" side of the mound
 where minimum of 15' of existing grade cannot be disturbed.
-Grade created by the construction of the house at the bottom of the
 mound must be able to be kept at 908.0'
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Cross section of 85'x34' mound
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2A. 77'x36' Mound
       w/ house at 112'
       setback
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Notes:
-Designing the mound to be shorter and wider does not improve the difference between the rear yard grade
 at the exposure, and the downslope area of the mound that must be maintained.
-Only a minor improvement in clearance between the house construction and mound construction
 can be achieved.
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3A. 85'x34' Mound
      w/ house at 58.3'
      setback
FYG 923.5' / RYG 918.5'
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Notes:
-Grades shown are proposed, and show what grades could be if the
 upslope side of the mound is graded over
-Grades extend to the point where 909.0' is not disturbed at downslope side of mound
-Slope in rear yard is approx. 4.9:1
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Exhibit 3B. 85'x34' Mound
                  w/ house at 58.3'
	         setback
      FYG 923.5' / RYG 918.5'
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Proposed slope in back yard approx 4.9:1
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Slope of yard shown beyond where graded over top of mound
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Proposed front yard grade at 2.5% slope
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Exhibit 4A. 85'x34' Mound set at upper location
                  House set at lower location per setbacks
                  FYG 915.5 / RYG 910.5 per MGP
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Assumed top of mound with level line that meets house above top of windows on 1st floor
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